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‘‘litigation’’ includes civil administra-
tive proceedings. 

§ 516.39 Duties and procedures. 
(a) Water rights. Environmental Law 

Division will conduct direct liaison 
with DOJ and will represent DA in 
State and Federal litigation relating to 
availability and allocation of surface 
and ground water and the establish-
ment and protection of water rights for 
Army military installations and activi-
ties. This will include litigation in 
State general adjudications of water 
rights under the McCarran Amend-
ment, 43 U.S.C. 666, for Army military 
installations and activities. Such liti-
gation relating solely to COE civil 
works projects or activities will be 
handled by attorneys under the tech-
nical supervision of the Chief Counsel, 
COE. With respect to any general adju-
dication which could affect the civil 
works or real property functions of 
COE, The Judge Advocate General, act-
ing through the Chief, Environmental 
Law Division, and Chief Counsel, COE, 
will jointly determine which office 
should maintain primary direct liaison 
with DOJ and will scope and execute 
appropriate coordination with each 
other and with the General Counsel 
with respect to that litigation. 

(b) Navigable waters. The Chief Coun-
sel, COE, will conduct direct liaison 
with DOJ and represent DA in civil 
litigation involving activities in or 
across navigable waters of the United 
States or other activities regulated 
under the Rivers and Harbors Act of 
1899, 33 U.S.C. 401 et seq. 

(c) Waters of the United States. The 
Chief Counsel, COE, will conduct direct 
liaison with DOJ and represent DA in 
civil litigation involving The Clean 
Water Act section 404 (See 33 U.S.C. 
1344) permit authority of COE over the 
discharge of dredged or fill material 
into waters of the United States. 

(d) Enforcement. Environmental Law 
Division will conduct direct liaison 
with DOJ and represent DA in all civil 
litigation involving citizen or State en-
forcement of applicable State, Federal 
and local requirements respecting the 
control or abatement of pollution and 
involving the management of haz-
ardous wastes, with respect to the mis-
sions and functions of, and Federal fa-

cilities owned or controlled by, DA, ex-
cept for civil works facilities. 

(e) Environmental response. 
(1) Except as provided in (a)(2) of this 

section. Environmental Law Division 
will conduct direct liaison with DOJ 
and represent DA in all civil litigation 
seeking declaratory or injunctive relief 
or involving claims of Army liability 
for the costs of response at Federal fa-
cilities currently owned or controlled 
by DA and at other sites where the 
Army is a potentially responsible 
party. 

(2) The Chief Counsel, COE, will con-
duct direct liaison with DOJ and rep-
resent DA in all civil litigation seeking 
declaratory or injunctive relief or in-
volving claims of Army liability for 
the costs of response at civil works fa-
cilities, at former defense sites or at 
other sites where the Army is a poten-
tially responsible party due to the re-
sponse actions of the COE or its con-
tractors. 

(f) Fish and Wildlife, and Plants. En-
vironmental Law Division will conduct 
direct liaison with DOJ and represent 
DA in civil litigation involving citizen 
or State enforcement of applicable 
State, Federal, and local laws gov-
erning conservation of plant, fish, and 
wildlife resources at Federal facilities 
owned or controlled by DA, except that 
such litigation relating solely to the 
real estate, civil works, navigation and 
Clean Water Act section 404 (See 33 
U.S.C. 1344) permit functions and ac-
tivities of the COE will be handled by 
attorneys under the technical super-
vision of the Chief Counsel, COE. 

(g) Toxic torts. 
(1) Except as otherwise provided in 

this part, Environmental Law Division 
will conduct direct liaison with DOJ 
and represent DA in all civil litigation 
involving claims of tort liability for 
exposure to environmental contamina-
tion emanating from Federal facilities 
owned or controlled by DA. 

(2) Litigation Division will conduct 
liaison with DOJ and represent DA in 
civil litigation involving claims of tort 
liability for singular and discrete inci-
dents of exposure to environmental 
contamination emanating from any 
Federal facility owned or controlled by 
DA. 
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(3) The Chief Counsel, COE, will con-
duct direct liaison with DOJ and will 
represent DA in civil litigation involv-
ing claims of tort liability for exposure 
to environmental contamination (in-
cluding singular and discrete incidents) 
emanating from any civil works activi-
ties under the jurisdiction of the Sec-
retary of the Army. 

(4) The Chief Counsel, COE, and 
Chief, Environmental Law Division, 
will confer and jointly determine 
which office will conduct direct liaison 
with DOJ and represent DA in civil 
litigation involving all other claims of 
toxic tort liability. 

Subpart G—Release of Informa-
tion and Appearance of Wit-
nesses Scope 

§ 516.40 General. 

(a) Introduction. This subpart imple-
ments DOD Directive 5405.2 (See appen-
dix C to this part and 32 CFR part 97). 
It governs the release of official infor-
mation and the appearance of present 
and former DA personnel as witnesses 
in response to requests for interviews, 
notices of depositions, subpoenas, and 
other requests or orders related to judi-
cial or quasi-judicial proceedings. Re-
quests for records, if not in the nature 
of legal process, should be processed 
under AR 25–55 (The Department of the 
Army Freedom of Information Act Pro-
gram) or AR 340–21 (The Army Privacy 
Program). This subpart pertains to any 
request for witnesses, documents, or 
information for all types of litigation, 
including requests by private litigants, 
requests by State or U.S. attorneys, re-
quests by foreign officials or tribunals, 
subpoenas for records or testimony, no-
tices of depositions, interview requests, 
civil cases, criminal proceedings, pri-
vate litigation, or litigation in which 
the United States has an interest. 

(b) Definitions. (See appendix F to 
this part). 

§ 516.41 Policy. 

(a) General Rule. Except as authorized 
by this subpart, present or former DA 
personnel will not disclose official in-
formation (See appendix F—Glossary) 
in response to subpoenas, court orders, 
or requests. 

(b) Exception. Present or former DA 
personnel may disclose official infor-
mation if they obtain the written ap-
proval of the appropriate SJA, legal ad-
viser, or Litigation Division. 

(c) Referral to deciding official. If 
present or former DA personnel receive 
a subpoena, court order, request for at-
tendance at a judicial or quasi-judicial 
proceeding, or request for an interview 
related to actual or potential litiga-
tion, and it appears the subpoena, 
order, or request seeks disclosures de-
scribed in a above, the individual 
should immediately advise the appro-
priate SJA or legal adviser. If the SJA 
or legal adviser cannot informally sat-
isfy the subpoena, order, or request in 
accordance with §§ 516.43 through 516.50 
of this subpart, he should consult with 
Litigation Division. 

(d) Requesters’ responsibilities. Individ-
uals seeking official information must 
submit, at least 14 days before the de-
sired date of production, a specific 
written request setting forth the na-
ture and relevance of the official infor-
mation sought. (Requesters can be re-
ferred to this subpart G). Subject to 
§ 516.47(a), present and former DA per-
sonnel may only produce, disclose, re-
lease, comment upon, or testify con-
cerning those matters specified in writ-
ing and properly approved by the SJA, 
legal adviser, or Litigation Division. 
(See United States ex. rel. Touhy v. 
Ragen, 340 U.S. 462 (1951)). 

(e) Litigation in which the United 
States has an interest. If a subpoena, 
order, or request relates to litigation 
in which the United States has an in-
terest and for which litigation respon-
sibility has not been delegated, the 
SJA or legal adviser will coordinate 
with Litigation Division under § 516.42. 

(f) Motions to stay or quash subpoenas. 
A subpoena should never be ignored, 
and an SJA or legal adviser should 
seek assistance from Litigation Divi-
sion or the U.S. Attorney’s office when-
ever necessary. If a response to a sub-
poena or order is required before a re-
lease determination can be made or be-
fore Litigation Division or the U.S. At-
torney can be contacted, the SJA or 
legal adviser will do the following: 

(1) Furnish the court or tribunal a 
copy of this regulation (32 CFR part 
516, subpart G) and applicable case law 
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